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P riod for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 
OF THIS COMMUNICATION. 
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MONTH(S) FROM THE MAIUNG DATE 


- Extensions of time may be available under the provisions of 37 CFR1.136(a). In no event however, may a reply be timely filed after SIX (6) MONTHS 
from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, such period shall, by default expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely, may reduce any earned patent 
term adjustment See 37 CFR 1.704(b). 
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1. Restriction to one of the following inventions is required under 35 U.S.C. 121: 

I. Claims 1-3, drawn to a polyolefin resin foamed sheet, classified in class 428, 
subclass 318.6. 

II. Claims 4-6, drawn to a method of producing a polyolefin resin foamed sheet, 
classified in class 264, subclass 45.9. 

2. The inventions are distinct, each from the other because: 

Inventions I and II are related as process of making and product made. The inventions are 
distinct if either or both of the following can be shown: (1) that the process as claimed can be 
used to make other and materially different product or (2) that the product as claimed can be 
made by another and materially different process (MPEP § 806.05(f)). In the instant case the 
product as claimed can be produced by another and materially different process such as one in 
which foamed and unfoamed layers are formed during separate injection molding steps. 

3. Because these inventions are distinct for the reasons given above and have acquired a 
separate status in the art requiring divergent fields of search for the respective inventions, 
restriction for examination purposes as indicated is proper. 

4. During a telephone conversation with John Callahan on February 5,2003 a provisional 
election was made with traverse to prosecute the invention of Group II, claims 4-6. Affirmation 
of this election must be made by applicant in replying to this Office action. Claims 1-3 are 
withdrawn from further consideration by the examiner, 37 CFR 1.142(b), as being drawn to a 


non-elected invention. 
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5. Claims 4-6 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. Due to the use of the vague phrase “polyolefin having long chain branch” in 
claims 4-6, one of ordinary skill in the art would be unable to establish the metes and bounds of 
these claims since it is unclear as to what chain length is required for it to be considered “long”. 
Clarification is required. 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

t 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth 
in section 102 of this title, if the differences between the subject matter sought to be patented and the prior 
art are such that the subject matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 

7. Claim 4 is rejected under 35 U.S.C. 103(a) as being unpatentable over Eslinger et al. 
Eslinger et al. disclose or suggest the basic claimed method of producing a polyolefin resin 
foamed sheet (column 3, line 22) including a polyolefin foamed layer and a polyolefin non- 
foamed layer wherein a polyolefin layer containing a blowing agent and another polyolefin layer 
are co-extruded and the polyolefin layer with the blowing agent is foamed. While Eslinger et al. 

t 

teach the use of virgin plastic material for the non-foamed layer and recycled material for the 
foamed layer, it would have been obvious to one of ordinary skill in the art to also use recycled 
material for the non-foamed layer for applications where the surface appearance of the article is 
not critical in order to conserve virgin raw material. It is submitted that the recycled material of 
Eslinger et al. has experienced at least two melting and solidifying cycles (once during original 
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processing and again after current processing in the co-extrusion process). Since 10,000 is a 
relatively low weight average molecular weight for polyolefinic material involved in melt 
processing, such as extrusion, it is submitted that use of material having a molecular weight 

f 

within the claimed range is within the purview of Eslinger et al. 

8. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Allan Kuhns whose telephone number is (703) 308-3462. The examiner 
can normally be reached on Monday to Thursday from 7:00 to 5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Colaianni, can be reached on (703) 305-5493. The fax phone number for the 
organization where this application or proceeding is assigned is (703) 872-9306. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is (703) 308-0661. 
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